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I. Introduction

A. Character of Civil Procedure
1. Procedural – rules used by courts v. Substantive – standards, rights, duties, regulations

2. Adversary system – responsibility placed on parties in US, not inquisitorial – active court investigation

i) Truer decision, parties should bear major burden of time, yes/no decision, battle instinct

3. Procedural justice – right to adequate Participation and maximize chance of Accuracy

4. Conflict Resolution Model – peaceful settlement v. Behavior Modification Model – impose costs on person
B. Outline of a Case

1. Decision by party: grievance for which the law furnishes relief, probability of winning a lawsuit, cost/benefits

2. Selecting a proper court (Jurisdiction/venue) ( Commencing action (service) ( Pleading & parties (complaint) ( Response (motion to dimiss/answer/replies/counterclaims) ( Obtaining information before trial (discovery) ( Summary judgment ( Setting the case for trial ( Jury and its selection ( Trial ( Submitting the case to the jury (judge’s instructions/verdicts) ( Post-trial motions (j.n.o.v.) ( Judgment and its enforcement ( Appeal ( Conclusiveness of judgments
II. Personal Jurisdiction
A. Introduction

1. 7 Questions of Jurisdiction:

i) Does the court have subject matter jurisdiction? (Constitutional-federalism) (cannot be waived) (Capron v. Van Noorden: duty of the court to make sure they have jurisdiction, even if the parties consent)
ii) Does the court have personal jurisdiction over the defendant? (Constitutional-due process)
iii) Has there been proper notice to the defendant of the action and an opportunity to defend? (due process)
iv) Was service of process made properly?
a) Personal service v. substituted service v. Publication – must be reasonably calculated to give Δ notice
v) Does the court have venue?
a) Personal jurisdiction, notice, process, venue must be raised and consolidated in pre-answer motion or in answer (12g, 12h)
vi) If the action is commenced in a state court, can it be removed to a federal court?

vii) Have any of the above issues been waived?
a) 2-6 are waive-able and must be properly asserted by the Δ

2. Checklist: Power to enter a judgment against a particular Δ
i) Is there a traditional base of jurisdiction?

ii) Do the acts that establish jurisdiction satisfy the long arm statute (statutory)?

iii) Is the assertion of jurisdiction by the long arm statute Constitutional?

a) Courts can assert jurisdiction only if power is authorized by statute and does not violate Due Process

3. Types

i) In personam: judgment for or against a person based on personal presence

ii) In rem: adjudication on property based on location affecting all possible interest holders (R4n)
iii) Quasi-in-rem: judgment for or against a person but recovery limited to value of property w/n jurisdiction

a) Cannot be used to get full faith and credit on an in personam proceeding in another jurisdiction

b) Property must be attached at the beginning of proceedings (Pennoyer v. Neff)
4. Rights of parties involved
i) Π: day in court, forum in own state of citizenship, convenient/effective relief
ii) Δ: constitutional protections, freedom of movement, due process right not to avoid a distant forum
iii) Π’s state: right to control access to its territory, protect its citizens, provide its citizens a forum, 10th Amendment powers (states reserve police powers, etc.), federalism
iv) Δ’s state: right to protect its citizens, protect them from distant claims
B. Traditional Bases for Jurisdiction

1. Territoriality

i) States have sovereign and independent authority of its territory to the exclusion of other states (Pennoyer v. Neff: Property was in state’s territory, even if Δ wasn’t)
a) Impotence of a state outside of its territory is not true anymore
b) Territoriality applies even for voluntary, transitory presence (Burnham v. Superior Court: tagging jurisdiction allowed to override principles from International Shoe)
1) Scalia focuses on tradition and principle of sovereignty

2) Brennan gets same result by using reasonable test, but avoids creating a bright-line rule

ii) Doing business in the state counts as presence for corporations, also a form of implied consent
2. Domicile
i) Jurisdiction also applies to absent citizens (Blackmer v. United States, Milliken v. Meyer)
a) Only changes from birth by physically moving w/the intent to remain in the state indefinitely

b) In hard situations, determined by person’s center of gravity (home, work, taxes, cars, vote

3. Agency

i) Jurisdiction over an appointed in-state agent is enough, even if a state decides that an agent is a prerequisite for use of state services (Kane v. NJ)

ii) Consent

iii) Jurisdiction given over Π for being in that forum if a Δ files a cross-complaint (Adam v. Saenger)

iv) Express consent – boilerplate provisions that use forum-selection clauses (Bremen v. Zapata, Carnival Cruise Lines)
a) Still must consider fundamental fairness issues

v) Implied consent

a) Use of public services in the state implies authorizing in-state agent (Hess v. Palowski: negligent driving on public highway)

1) Notice must still be given to the Δ, so as not to violate Due Process
b) Waiver of personal jurisdiction through failure to assert it as a defense in answer (R12b2)
c) Sanction for failure to comply in determining personal jurisdiction (R37b2A)

C. State Long-Arm Statutes

1. Grants jurisdiction arising from an action that causes a tort within the forum state

i) Statutory interpretation to see if it applies to the facts of a case
2. Minimum Contacts 

i) Minimum contacts = “fair play and substantial justice”, so jurisdiction allowed (International Shoe Co. v. Washington: Missouri shoe company had salesmen in Washington who were served w/notice)
	Minimum Contacts
	Continuous/Systematic Activities
within the State
	Isolated and Sporadic Conduct
in the state

	Cause of action arises from the conduct (Specific)
	Category #1 – Jurisdiction

No question. Duh.

Int’l Shoe
	Category #3 – Depends on circumstances – big debates!

Hess, Gray, Asahi, etc.

	Cause of action DOES NOT arise from the conduct
	Category #2 – (General) Jurisdiction, but at state court’s discretion.

Perkins v. Benguet Mining
	Category #4 – NO Jurisdiction

Hanson v. Denckla


a) Recognizing due process from the 14th Amendment as an important factor; convenience of forum
ii) Minimum contacts must be satisfied before determining “fair play and substantial justice”/reasonableness
a) Foreseeability is in relation to being brought into court (World-wide Volkswagon Corp. v. Woodson: Audi accident in Okla., though Δ sold car in NY)

3. Fair play and substantial justice/reasonableness

a) Due process: for Δ (Warren/White) or for all parties involved (Black/Brennan)

1) Brennan’s dissent in Volkswagon views contacts between all parties, litigation, and forum state

2) Even White admits in Volkswagon that burden on Δ is not determinative

b) Burden on Δ to prove inconvenience is unconstitutional (Burger King Corp. v. Rudzewicz: contract plus prior negotiations and contemplated future consequences sufficient to enforce choice-of-law clause)

c) Unfairness can trump first prong of minimal contacts (Asahi v. Superior Court)
4. Specific Jurisdiction

i) Minimum contacts satisfied by one act that has a substantial connection w/the forum (Gray v. American Radiator & Standard Sanitary Corp.: stream of commerce makes Titan answerable for damage done by its product in Ill.)
a) Factors: foreseeability, benefiting from protections by law of forum state
b) Right of Π’s state to protect its citizens, convenience of forum for witnesses (McGee v. International Life Insurance Co.: contract has substantial connection, even if company doesn’t)

1) Perhaps something special about insurance contracts to have more state regulation

ii) Must be volitional, cognitive, and beneficial to Δ (Hanson v. Denckla: no jurisdiction over trust fund just because client moved after trust was started)
a) Cannot be based on an unilateral action by party other than Δ
iii) Purposeful availment in doing business in forum state

a) Consequences of act cannot be too remote (Green v. Advance Ross Electronics Corp.)

b) Effects w/o purposeful availment is not enough (Kulko v. Superior Court)

iv) Stream of commerce

a) Stream of commerce limited by Volkswagon to include expectation that goods will be purchased by consumers in forum state

b) Stream of commerce + v. stream of commerce (Asahi Metal Indus. Co. v. Superior Court: Taiwan v. Japan tire parts manufacturers fighting each other over a motorcycle accident in Cal.; each gets 4 votes)
1) Stream of commerce + = awareness and act of purposeful directing product to market

v) Applies for causes of action that arise out of minimum contacts

a) Perhaps a better standard would be for causes of action that “relate to” contacts to avoid entangling with substantive laws (Dissent in Helicopteros)

5. General Jurisdiction

i) Continuous/systematic activity in forum state gives forum court discretion in whether to take the case (Perkins v. Benguet Consolidated Mining Co.: Philippines company doing business in Ohio)
a) General jurisdiction over one company can capture another one through interlocking ownership (Frummer v. Hilton Hotels International, Inc.)

ii) Much higher minimum contacts needed to satisfy this type of jurisdiction (Helicopteros Nacionales de Colombia, S.A. v. Hall: negotiations, purchases, training, payments not enough for helicopter crash in Peru)

a) Cannot just look at sales activities (Fisher Governor Co. v. Superior Court)
b) Should purposeful availment be sufficient?  Should fair play and substantial justice be a limitation?

6. Technological Contacts

i) Jurisdiction still governed by traditional principles of minimum contacts, fair play/substantial justice, and purposeful availment (Bellino v. Simon: online solicitation of phone call, initiation of e-mails that were defamatory)
a) Sliding scale test used for internet cases in Zippo
1) Purposeful direction of activities (Cybersell) like active websites – jurisdiction

2) Information-only or passive websites – no jurisdiction

3) Interactive websites that allow user to exchange information - ?

b) Effects test in Calder v. Jones
D. Jurisdiction Based Upon Power Over Property

1. Traditional views
i) Property expanded to intangible for in rem, quasi-in-rem actions (Pennington v. Fourth National Bank)

a) Also extended to internet domain names (Harrods Ltd.)

ii) Debt follows a person (Harris v. Balk: quasi-in-rem case granted full faith and credit)
iii) Divergent principles from in personam proceedings

2. Principles of minimum contacts & fair play/substantial justice from Int’l Shoe also apply to all assertions of state-court jurisdiction (Shaffer v. Heitner: shareholder derivative suit over stock in Delaware against non-Delaware Δs)

i) Only remaining utility for quasi-in-rem is when the long arm statute has a gap and doesn’t reach its constitutional limits

ii) In-rem not affected since specific jurisdiction usually exists (Rhoades v. Wright)

E. Jurisdictional Reach of the Federal Courts (4k)
1. Use state’s long arm statute: diversity cases & when statute has no implied jurisdiction (R4k1A, 4k2)

i) Due process is 5th Amendment (that says nothing) instead of 14th Amendment

ii) National contacts sufficient but won’t always meet fair play/substantial justice (Oxford First Corp.)

iii) No federal long arm statute

2. Federal question cases often have their own jurisdictional provisions

3. Some federal courts allow for pendent personal jurisdiction: piggybacking claims that would fail on their own

F. Challenging a Court’s Exercise of Jurisdiction

1. Special Appearance – solely to challenge jurisdiction, courts have discretion regarding procedure

2. Collateral Attack – only for Δ who do not appear, otherwise they are estopped from making the argument

3. Limited-Appearance – only for quasi-in-rem proceedings w/o endangering Δ to in personam actions
III. Notice and Service

A. Introduction

1. Types of process: hand delivery, registered/certified mail, ordinary mail, service on housemate, service on responsible agent (4e2)…and service by publication

i) Service by publication assumes that people are always with their property (Pennoyer v. Neff: insufficient for in personam proceedings)
2. Purposes: dignity, participation, deterrence, effectuation; minimize sum of error/direct costs

B. Due Process Requirement

1. Reasonably calculated under the circumstances to give actual notice (Mullane v. Central Hanover Bank & Trust Co.: accounting settlement of trust funds cannot use notice by publication alone)

i) Jurisdiction provided by state’s interest in regulating trusts under its laws, regardless of rem/personam

ii) Cost-benefit fact-specific analysis: method most reasonable, but no requirement that everyone gets notice
a) Parties whose address is known: direct notice is necessary

b) Parties whose address is unknown: use due diligence, but if that fails -> notice by publication

c) Contingents w/conjectural or future interests: no notice necessary

iii) Many peas in a pod will insure that each viewpoint will be represented, so no need for complete notice

iv) Test by reference to feasible alternatives (Greene v. Lindsey: eviction notice posting not as good as mail)

a) Mail to last know address (Mennonite Board of Missions, Dobkin)
b) Does not require heroic efforts by gov’t (Dusenberry: prison procedures)

c) Content must be thorough and explained (Aguchak, Finberg)

C. Opportunity to be Heard
i) Introduction

ii) Δ must have time to obtain counsel and develop a defense, usually about 20 days (12a)

iii) Allows for hearings or a full trial

2. Debtor/Creditor relationship


i) Remedies for creditor against debtors: garnishment of wages, replevin of goods, attachment of property

ii) Goal is to protect debtor’s due process rights w/o obstructing creditors too much (Sniadach)
a) Only a judge can make the decision to repossess after a full fact-based hearing on creditor’s right (North Georgia Finishing Inc. v. Di-Chem Inc.)
b) Creditor has to post a bond in case of wrongful attachment (4 justices in Doehr)
c) Debtor has a right to an immediate hearing before creditor disposes of the goods (Fuentes v. Shevin)
1) Both parties may still have interest in property (Mitchell v. W.T.Grant Co.: writ of sequestration constitutional)

2) Look at if risk of destruction of goods, existing protections against wrongful seizures, unfairness to creditor
iii) Balance private interests, risk of erroneous deprivation, gov’t efficiency (Matthews v. Eldridge)

a) Prejudgment attachment of unrelated property must be careful of debtor’s property interests, high risk of erroneous deprivation, level of interest of complaining party (Connecticut v. Doehr: attachment of real estate property in civil action for assault and battery)

b) Use balancing test for other provisional remedies: eviction, car immobilization, TRO (65b)
D. Service of Process

1. A court should refuse to exercise jurisdiction if service was made improperly (Tickle v. Barton: service was made through trickery to get Δ across state lines)

2. Interpreting Federal Rule 4
i) 4d: waiver of service is encouraged, otherwise Δ should pay court costs

a) Other waivers like cognovit notes or click-wrap contracts should be viewed for equality of bargaining
ii) 4e1: encourages use of state long-arm statute

iii) 4e2: substituted service can be contracted for (National Equipment Rental, LTD. v. Szukhent: notice was actually given, but focus should be on if appointment was actually made)

a) Statutes have higher standards since state is instrumentality (Wuchter v. Pizzutti)

iv) 4h: service on corporations can be on assistants if it will reasonably give notice

3. 4l: Return of service must be detailed enough to prove actual notice, as opposed to sewer service

i) 4m: must happen w/n 120 days of filing of complaint when action is commenced (3)

4. Immunity only applies for those who come into the forum for criminal processes (State ex rel. Sivnksty v. Duffield: Δ came in voluntarily, but was stuck in jail for failure to post bond after reckless driving)
i) Discrimination against those who can’t post bond

ii) Doesn’t extend to Π who comes in to further his/her own interests by bringing an action
iii) Other immunity: gov’t officers acting in official capacity, service on Sabbath, certain places (Congress)

5. Etiquette

i) Cannot serve notice through fraudulent means to get Δ into forum (Wyman v. Newhouse)

a) Trickery allowed if Δ is already in jurisdiction but just hiding (Gumperz v. Hoffman)

IV. Subject-Matter Jurisdiction

A. Introduction

1. Power to hear a case because of the nature of the dispute comes from organic law of the jurisdiction

2. State Courts

i) State courts have general subject-matter jurisdiction to entertain any action (Lacks v. Lacks: divorce proceeding failed on the merits of the case, not because court lacked subject-matter jurisdiction)

ii) Special courts have subject-matter jurisdiction for efficiency: probate, family, appeals, etc.
3. Federal Courts

i) Supreme Court established by Constitution, other federal courts must be created by Congress

ii) Congress can give subject-matter jurisdiction to lower courts up to Article III, §2 limitations, but also retains the power to take away jurisdiction

iii) Limited jurisdiction because of federalism and states’ rights

iv) Exclusive jurisdiction is in federal courts only, but concurrent jurisdiction in either federal or state (FELA)

4. Subject-matter jurisdiction can be attacked at anytime in proceedings as well as collaterally, but not if there was an opportunity to raise the issue during litigation

B. Diversity of Citizenship
1. Authority given in §1332, but limited to complete diversity between opposing parties (Strawbridge v. Curtiss)

i) Pros: avoid out-of-state bias (to corporations), speed Western expansion, solve national problems, cross-pollination, federal courts superior

ii) Cons: congestion in federal courts, state law used anyway, detrimental to state gov’t, forum shopping, increased $, disadvantage to Π

iii) Minimal diversity is sufficient for federal interpleaders (§1397), mass disasters (§1369), Class Action Fairness Act (§1332)

2. Determining citizenship is based on domicile, not just residency (Mas v. Perry)
i) Determined on day that action is filed, parties cannot join collusively to get jurisdiction (§1359)

ii) Corporations: Both where it was incorporated and where its principle place of business is
a) Tests: nerve center (HQ), muscle (activities/operating assets), or total activity (holistic hybrid)

iii) Aliens: permanent residents use domicile, stateless aliens are banned
iv) Unincorporated associations: citizenship of its members (Carden v. Arkoma)

v) Representative actions (class actions, derivative suits): citizenship of representative, not represented

a) Doesn’t apply for estates, infants, insurance companies
vi) Nominal parties are irrelevant (Rose v. Giamatti) 

3. Amount in Controversy must exceed $75,000, exclusive of interests and costs
i) Dismissal only if it’s a legal certainty that the threshold is not met (A.F.A. Tours, Inc. v. Whitchurch)

ii) Can include punitive damages, statutory attorneys’ fees, and injunctive relief estimates (vague)

iii) Aggregation of claim amounts allowed only for one Π/one Δ or for a single indivisible harm
a) Class action requires an aggregate total exceeding $5 million

C. Federal Question

1. Authority given in §1331: “arising under the Constitution, laws, or treaties of the United States”

i) Desire for uniform adjudication, avoid biases; federal courts have expertise in federal law

2. Cause of action must itself give jurisdiction; Π cannot use federal courts based on an anticipated defense or counterclaim (Louisville & Nashville R. Co. v. Mottley: promise to give free passes breached because of a new federal law)
i) Well-pleaded complaint determines jurisdiction, but artful pleading to obscure true nature is banned
3. Federally-created property as an ingredient of the claim is not the same as “arising under” (T.B. Harms Co. v. Eliscu: assigning of copyright does not involve Copyright Act)
i) Interpretation of federal law is necessary; interpretation of state law belongs in state court (Shoshone)

4. State causes of action that require interpretation of federal law depends on the nature of the federal issue or if there is a private federal remedy available (Merrell Dow Pharmaceuticals Inc. v. Thompson: removal would undermine Congress’s reluctance to provide private cause of action)
i) Constitutionality of federal statute in Smith is sufficient v. state liability claim in Moore
ii) Substantial federal interest may be more important that requiring federal cause of action (Grable)

iii) Implied private federal remedies: legislative intent/purpose v. state interests (Cort v. Ash)

D. Supplemental Jurisdiction

1. Pendant (complaint) and ancillary (counterclaim, cross-claim) jurisdiction for claims that lack subject-matter jurisdiction on their own
i) Rationale: Judicial efficiency, fairness, convenience for litigants to not have to choose between claism
ii) Look to common nucleus of operative fact to determine constitutional case (United Mine Workers of America v. Gibbs: state claims of unlawful conspiracy supplementary to allegations of boycotts that violated Labor Management Relations Act) – Codified in §1367a

a) §1367c: Discretion to court depending on weight or novelty of state claim, risk of jury confusion, etc. (Executive Software North America, Inc.)
2. Limits placed on Gibbs to avoid pendant party jurisdiction (Aldinger, Finley)
i) Overruled by §1367 that allows for multiple claims and multiple parties
3. Diversity jurisdiction still necessary (Kroger) – codified in §1367b
i) Ancillary claim not allowed by Π under R14,19,20,24; or new Π under R19,24; or violate §1332

a) Allow for R13 – compulsory counterclaims, R20 – permissive joinder of new Π
b) Π cannot use supplementary jurisdiction to get impleaders, joinders, or interveners, but Δ can.

c) Supplementary claims do not have to meet amount-in-controversy requirement (Allapattah)

E. Removal Jurisdiction

1. Allows original Δ to transfer from state court to federal court to even playing field to a natural forum

i) All Δ must agree to remove; exceptions being mass disaster, class actions

ii) Remand is argued in the new forum

2. §1441a: remove to the federal court that Π would have brought case (has jurisdiction)

3. §1441b: parties cannot be a citizen of the state to remove for diversity cases

4. §1441c: one removable claim can remove the entire case for federal question cases
i) Must be separate and independent claim, but allows for federal courts to hear even more than §1367
ii) Court has discretion and can send all or part of the case back to state court

V. Venue

A. Statutory

i) Allocation of cases to promote judicial economy and convenience of parties

ii) §1391: Δ resides if all Δ are the same, substantial part of events, personal jurisdiction (diversity), where Δ may be found (federal question)

a) Substantial part can be minimal (Bates v. C & S Adjusters: receipt of collection notice)

2. Threshold matter but only after jurisdiction is established; Waived unless asserted under 12b3

3. Local action rule for property seems to be outdated (Reasor-Hill Corp. v. Harrison: cross-complaint against out-of-state company for making insecticide that damaged his property)

i) Still kept in §1391, 1392 form, based on sovereignty of state to adjudicate regarding its own property

a) But no longer difficult to apply other state’s laws, harder to keep Δs w/n a state, shouldn’t protect citizens from their crimes in other states

ii) Transitory actions can occur in different places by nature 

B. Transfer of Venue

1. §1404a: for convenience of parties/witnesses, in interest of justice, transfer to any district where it may have been brought (Hoffman v. Blaski: patent infringement suit in Tex. to have jurisdiction)

i) Determined at time of filing, so potential for waiver does not matter

2. Diversity cases: use law of transferor court (Van Dusen), unless it had no jurisdiction (Goldlawr)
3. MDLs can be transferred under §1407 for pretrial hearings, and then should be transferred back 
C. Forum Non Conveniens

1. Exists when transferee court does not exist in the original system: results in dismissal of case
i) Balance convenience and justice, weighing private interests (cost, enforceability of judgment, access to proof, etc.) and public interests (jury duty, choice of law, local interests) (Gulf Oil Corp. v. Gilbert)

ii) Examples: state-to-state, state-to-federal, US-to-foreign

iii) Transfer and forum non rarely happen in deference to Π’s choice of venue

2. Alternative forum must be available, and change in law is not relevant (Piper Aircraft Co. v. Reyno: Scottish airplane accident has Scotland as best forum, not US)
i) Adequacy of foreign forum: Δ must submit to jurisdiction/waive statute of limitations (In re Union Carbide Corp. @ Bhopal)

ii) Outcome and even substantive law could be different

iii) Legitimize foreign courts like pollination?  United States is too attractive a forum to sue

VI. Applicable Law in Federal Court Actions

A. State Law in Federal Court

1. Tradition

i) Use state statutory law but not decisional common law (Swift v. Tyson)

a) Interpretation of Rules of Decision Act in §1652

ii) Creation of general common law to find universal truth through horizontal uniformity

2. Erie Doctrine

i) Federal courts in diversity action must use state substantive law (Erie R. Co. v. Tompkins: state had contributory negligence rule v. general law that did not)
a) No universal truth, instead local legal positivism that will discourage forum shopping

b) Includes state common law and precludes federal common law outside of Article I powers

ii) Substantive v. procedural distinction

a) Outcome determinative test: state law should be used if federal law would change the outcome (Guaranty Trust Co. v. York: statute of limitations is important part of state-created right)
1) Federal courts should act as another state court in its forum: vertical uniformity

2) Tolling of statute of limitations is state law (Ragan)
3) Any change in outcome? Or just outcome that is dispositive of the case?

4) Twin aims are to discourage forum shopping, promote equitable administration of laws
b) Balancing test: weigh state interest w/countervailing federal interests (Byrd v. Blue Ridge Rural Electric Cooperative Inc.: Jury/judge distinction under influence, if not command of 7th Amendment)
1) Outcome determinative has to be clear at the outset – plays role in balancing test

2) See if state rule is bound up w/state-created rights and obligations

iii) §2072: Rules Enabling Act cannot “abridge, enlarge, nor modify” substantive rights 

a) Rules of procedure trump automatically if they’re Constitutional, valid, and applicable (Hanna v. Plumer: federal service rules greater than state procedures)
1) Validity under §2072

2) Applicable based on how broad the rule is (Walker v. Armco Steel Corp.: tolling of statute of limitations is not covered by R3; Stewart Org. v. Ricoh Corp.: §1404 broad enough to conflict w/Ala. law against forum-selection clauses)

b) May be possible to split the procedural and substantive elements of a conflict (Gasperini v. Center for Humanities, Inc.: NY law for review applied by district court, and Reexamination Clause by appellate ct.)

3. Flowchart

i) Does a FRCP control the issue before the court?
a) Yes: Is the FRCP in question within the scope of § 2072?

1) Yes: Is the FRCP in question constitutional under due process/necessary and proper clause?

(I) Yes: federal

(II) No: state

2) No: state

b) No: Does a congressional statute control the issue before the court?

1) Yes: Does the FRCP/fed. statute in question constitutional?

(I) Yes: federal

(II) No: state

2) No: Does application of the federal rule change the outcome (York) or encourage forum-shopping or lead to inequitable administration of the laws? 

(I) Yes: state

(II) No: federal
B. Ascertaining State Law

1. The state law applied is determined by the conflicts of law rules of the forum state (Klaxon v. Stentor)
i) If the state has enough significant or aggregated contacts, it can use its own law (Allstate Ins. v. Hague)

2. Interpret state law, but no need to rely solely on precedent from the state’s highest court (Mason v. American Emery Wheel Works: overwhelming weight of cases after precedent have held companies liable for negligence, even in the absence of privity of contract)
i) Unclear if federal courts are like state trial courts or state appellate courts, but they can use certification

C. Federal Common Law
1. Used by Supremacy Clause when there is federal statute or strong federal interest: interstate disputes, admiralty/maritime, international relations, gaps in national policy, legal activities of US
i) Often determined by whether there is a need for uniformity (Clearfield Trust Co. v. U.S.: regarding rights and duties of gov’t commercial paper and not just a private party issue; Miree v. DeKalb Cty.: not used for tort claim after airplane crash)
a) Could include federal programs if nat’l objectives and potential to disrupt commerce (U.S. v. Kimbell)

b) Class actions/mass tort when no state has significant interest and avoid victims being treated differently (In re Agent Orange, but not Boyle v. United Technologies Corp.: military contractor defense allowed)

D. Federal Law in the State Courts
1. Used for federally created cause of action or defense, federal interests, Constitutional rights, or precedents

2. Inverse-Erie: state court must apply federal law for federal substantive rights, regardless of state procedural rules (Dice v. Akron, Canton, & Youngstown R. Co.: jury trial in statute; Brown v. Western Railway: pleading construction rules)
VII. Pleading

A. Historical Background

1. Traditional purposes: notice giving, identify bad claims, revelation of facts, and issue formulation
i) Modern purpose is only to provide notice; other purposes can be achieved later in the process

ii) Common law -> Codes (1848) -> Federal Rules of Civil Procedure (1938)

2. Codes required pleadings to state facts that constitute a cause of action or right to relief so the other party could respond, not legal conclusions (Gillispie v. Goodyear: facts must be issuable, material, essential, & ultimate)

i) New York and California still require fact-pleading

3. Common law: many pleadings back and forth; now: one complaint, one answer, maybe another reply (7a)

B. Standard of Particularity (8a, 8e, 12b, 12e)
1. Only necessary to show entitlement to relief that gives notice (Dioguardi v. Durning; Conley v. Gibson)
i) 12b6 motion to dismiss only allowed if there’s a legal certainty that there is no basis for recovery
a) Other motions available to Δ: 12e for definiteness used for unintelligible pleadings: discovery used for little detail, 12f to strike (Garcia v. Hilton Hotels International, Inc.: slander might be provable at trial)

1) Absolute privilege v. conditional privilege – former allows 12b6, latter allows 12e
ii) No longer fxns as an access barrier, pleadings are construed liberally to do substantial justice (8f, form 9)

iii) 8e2: alternative and inconsistent allegations allowed

iv) 8a3, 54c: default judgments are limited to ad damnum clause, but not final judgments (Bail v. Cunningham Brothers, Inc.: jury returned verdict for amount higher than pled for)

a) Allows for a default and/or jurisdictional amount; Π has to behave and in good faith (11)

b) Must include punitive damages request in pleading (Anheuser-Busch v. Labatt)

2. Special pleading rules (9)

i) 9b: particularity for claims of fraud are not a much higher standard than 8a2, but only to deter frivolous claims (Denny v. Carey: general averments for state of mind are enough)
a) Fraud too easy to claim, hard to disprove; PSLRA: higher requirements for securities cases (Dura)

b) Also many states require specific words used in defamatory actions

ii) 9a: capacity of Δ is Δ’s burden; 9c: all conditions precedent can be generally averred to
iii) 9g: special damages, or anything not reasonably foreseeable, must be specifically pled (Ziervogel v. Royal Packing Co.: pleading for car accident injuries did not include shoulder, increased blood pressure)
iv) Cannot implement a heightened standard of pleading for disfavored causes of action (Swierkiewicz v. Sorema: prima facie is evidentiary standard for discrimination case, not pleading standard; Leatherman)

C. Responding and Answering

1. 7 possible defenses against the validity of the complaint before an answer is given (12)
i) Some invalid claims are allowed with others that could reasonably be valid (American Nurses’ Assoc.)

ii) Historical demurrers, plea of abatement; Other motions: scandalous, irrelevant, prejudice to jury

iii) 12g: Must be consolidated in one motion, otherwise waived; 12h2, 12h3 – some motions never waived
2. Admit – failure to deny is taken as an admission (8d)

3. Deny – an ineffective denial that is not specific enough is taken as an admission (Zielinski v. Philadelphia Piers, Inc.: conjunctive denial to owning forklift was incorrect) (8b)
i) General denials of everything must be used carefully; can deny on information and belief
ii) Negative pregnant denials are not allowed (denying $x owed means admitting $(x-1)

4. Plead insufficient information – must be done in good faith (Oliver v. Swiss Club Tell)

5. Affirmative defenses – used to admit allegations but deny right of recovery for some other reason or to raise reasons that concern allegations outside of Π’s prima facie case (8c)
i) Purpose is to provide notice to Π of possible defenses that may be used by Δ, avoid unfair surprises at trial (Ingraham v. U.S.: new statutory limitation on liability not affirmatively pled)

ii) “any other matter constituting an avoidance or affirmative defense”: determined by substantive law
D. Amendments (15)

1. Permissive approach gives most opportunity to judge claim on merits, pleadings only give notice anyway

i) Freely allowed in good faith (Beeck) once before response, or when justice requires or by consent of the other party during pre-trial procedures (Moore v. Moore: implied consent for failure to object to evidence)
ii) Allowed at trial to conform to evidence (15b) or by consent of the other party

a) Not allowed if it the other party can prove that they will be prejudiced against 

2. Amendments allowed to relate back to original date of filing to avoid statute of limitations if allowed by law  (15c1) or arising out of the same conduct, transaction, or occurrence (15c2)

i) May follow Hanna and §2072, or it may enlarge state substantive statute of limitations

ii) Also allowed for new parties for the same transaction or occurrence w/n 120 days and the party has received notice, will not be prejudiced against, and should have known that, but for a mistake, they were the intended targets of the suit (Worthington v. Wilson: naming unknown parties not a result of a mistake)
3. Supplemental pleadings allowed for events that happen after the filing (15d), also allowed to relate back

E. Sanctions (11, 23.1)

1. 23.1: Π must sign and verify derivative suits, but only have to make the claim in good faith (Surowitz v. Hilton Hotels Corp.: Π only did what her son-in-law told her to do)
i) Maintain open access to the courtroom

2. 11: require lawyers to certify and be subject to sanctions; used for deterrence purposes, not for punishments

i) ’93 amendments introduced discretion over monetary sanctions and safe harbor periods (Hadges v. Yonkers Racing Corp.)

ii) Lawyers have a continuing obligation to ensure the validity of every paper they submit

VIII. Joinder

A. Joinder of Claims (18)

1. Historical: code allowed joinder of different causes of actions from the same transaction or occurrence (Harris v. Avery)
2. Modern (federal, some states): permissive to join anything, but court can order separate trials (42b)

i) Notions of efficiency/economy, access to justice, abandonment of technicalities

ii) Indirect compulsory joinder rule because of claim preclusion

B. Joinder of Parties

1. 17: party must be real party in interest; capacity determined by law of individual’s domicile
2. Permissive joinder of any party whose claims stem from the same transaction, occurrence, or series AND if there is a common question of law or fact (20)
i) Historical limitation: causes of action must affect all parties or joint action has tort that interferes w/the parties’ legal relationship (Ryder v. Jefferson Hotel)

ii) Tests should be done by balancing convenience and justice (Tanbro Fabrics Corp. v. Beaunit Mills, Inc.)

iii) 42a: allows for consolidation of actions w/only common question of law or fact

iv) Mass joinders are sometimes better than class actions: less procedural issues (In re Union Carbide)

3. Compulsory joinder of parties

i) 19a: necessary parties should be joined if feasible: ones needed for complete relief to be granted or ones whose rights would be impaired or ones who might put the current parties at risk for double obligations.
a) Examples: parties to a contract, co-owners of property, distribute estates, limited insurance funds

b) Not joint tortfeasors, because Π has the choice of which offender she wants to sue joint and severally
ii) Joined parties have to satisfy personal and subject-matter jurisdiction, venue: cannot destroy diversity

a) 19b: Indispensable parties are determined by amount of prejudice caused by absence, ability to shape relief to avoid prejudice, ability to have an adequate judgment in their absence, and ability for Π to have adequate remedy if dismissal is allowed (Bank of California Nat’l Ass’n v. Superior Court: court has discretion to declare minor legatees as necessary, but not indispensable)
b) Historically, 12b7 allowed for dismissal, but judges will rarely grant the motion

c) Balance interests of Π, Δ, outsider, and judicial efficiency (Provident Tradesmens Bank & Trust Co. v. Patterson: no objection to nonjoinder and no evidence of strong prejudice, so not indispensable)
C. Counterclaims
1. 13a: compulsory counterclaims arise out of the transaction and occurrence that is the subject-matter of the opposing party’s claim and automatically get ancillary jurisdiction (U.S. v. Heyward-Robinson: logical relationship test)
i) Historical: recoupments allowed for same subject-matter/transaction; set-offs for liquidated $ damages

ii) Other tests: same issues of fact/law, res judicata, same evidence will be used
iii) Failure to plead counterclaim results in waiver, but possibly available in state court (Fantecchi)

iv) Compulsory counterclaims get supplemental jurisdiction if CONF = T&O

2. 13b: permissive counterclaims allow anything else

D. Cross-Claims (13g)
1. Permissive for anything arising out of the same transaction and occurrence, and thus gets ancillary jurisdiction (Lasa Per L’Industria Del Marmo Societa Per Azioni v. Alexander)
E. Impleader or Third-party Claims (14)

1. Allowed for any parties liable to Δ, but must satisfy jurisdictional requirements
2. §1367b allows Δ to use supplementary jurisdiction here, but not original Π (Kroger)

F. Interpleader (22, §§ 1335,1397,2361)
1. Let parties w/multiple exposure settle claims in one efficient proceeding, offensive or defensive

2. Determine if procedure is proper, then contest among claimants who may have independent claims (Hancock Oil Co. v. Independent Distributing Co.)

3. Statutory interpleader: $500 min., nationwide service, minimal diversity, venue where claimant resides
4. Rule interpleader: jurisdictional, venue, and process limitations apply; $75k minimum and complete diversity 
G. Intervention (24)

1. 24a: Intervention as right when interests are the subject and disposition may lead to prejudice because the party is not adequately represented (Smuck v. Hobson: parents not represented well by school board)

2. 24b: Permissive if conditional in statute or common question of law or fact, but not transaction & occurrence

i) No supplemental jurisdiction under §1367b

IX. Class Actions (23)
A. Introduction
1. Historical bill of peace when too many parties in joinder; 1966 amendments led to its current use

2. Viewed as either a joinder device or as a representational device

3. Civil rights, prisoner rights, public safety, now development of mass tort cases
4. Benefits: vindication of shared rights, increased access because of scale, deterrence effect

5. Difficulties: loss of individual nature of cases, 50-state law problem, Π’s lawyers, risk too high for companies
B. Requirements
1. Subject-matter jurisdiction: diversity uses citizenship of rep., amount is governed by CAFA (§1332d)

2. Personal jurisdiction of class satisfied by adequate representation, sufficient notice, option to opt-out in damages action (Philips Petroleum Co. v. Shutts) – Constitutional rights
3. Venue: residence of class representatives

C. Certification

1. 23a: Prerequisites – too impracticable to join, common question of law/fact, representative parties have typical claims/defenses and will adequately protect interests of the class

i) Class itself must be precise, objective, ascertainable, and not subject to a factual inquiry
ii) Π is member of the class: standing requirement

iii) Numerosity satisfied if over 40 people; otherwise look at geography, size of claims if over 25

iv) Adequacy is related to due process rights of the class (Hansberry v. Lee)

a) Looked at twice: by class action court and in a collateral attack, so adequacy must be continuous

b) Focus on lawyer’s competence and the lack of special relationship with the representative

c) Class must be cohesive, otherwise there is a need to split into sub-classes

2. 23b: Types of classes

i) Anti-prejudice both to class members and to the defendant (not multiple liability, but uncertainty)

a) Limited fund cases must have insufficient funds, complete distribution, and equitable treatment of claimants (Ortiz v. Fibreboard Corp.)

ii) Injunction/declaratory relief for Δ’s actions that are generally applicable, no requirement of notice
iii) Damages class requires common issues to predominate and that a class action is superior to other alternatives

a) Court’s discretion to look at 4 factors in 23b3, also focus on individual damages and interests

b) 23c2 requires super-Mullane notice to give reasonable effort for notice to individual members
c) Mass torts: Dalkon Shield (no: individual) -> Agent Orange (yes) -> Castano (no: too many laws)

3. Decision: happens early and can be changed; defines class, substantive issues, representative

D. Settlement

1. 23e: require court approval (fair, reasonable, adequate), notice again to class members
2. Class must be certified before settlement (Amchem Products, Inc. v. Windsor: class represented by presently injured was not adequate to cover future injuries)

E. Attorney’s Fees

1. Contingent fees from 1/3 to 1/4 led to runaway fees -> Lodestar method with a billing rate, but led to tension between clients and lawyers -> 23g,h allows court to prenegotiate and manage fees

X. Discovery

A. Introduction

1. Purposes: replace code pleadings, preserve information, isolate issues, determine available evidence, promote public interest, avoid surprises, level the playing field, prepare for summary judgment in light of new information
i) Only 10% of cases have much discovery

2. Cons: cost effectiveness, hyperactivity, abuse, privacy rights of competing businesses
3. 27: Pre-trial discovery limited to perpetuation of testimony (In re Petition of Sheila Roberts Ford)

4. 26: Scope includes anything, not privileged, that is relevant to claim, defense, or subject-matter that is reasonably calculated to lead to discovery of admissible evidence (Kelly v. Nationwide Mut. Ins. Co.)
5. Limitations

i) Do not allow discovery of net worth/assets, but allow for insurance and punitive damages

ii) Proportionality and discretion of the court in a balancing test (Marrese)

iii) Privilege: attorney/client, priest, doctor, spousal, 1st amendment

iv) 26c: protective orders to protect from embarrassment/oppression (Seattle Times v. Rhinehart)

6. 26f: parties have a conference to develop and submit a discovery plan for judge to manage the case

7. 37: sanctions allowed after movant makes good faith effort to get disclosure w/o court action

B. Discovery Devices

1. 26a: Mandatory disclosure of witnesses, documents, damages, insurance, experts, exemptions (’93 amend.)
2. 26e: Duty to supplement if prior disclosure is incorrect/incomplete and other parties do not know
i) 30,31: Depositions: notice must be given (subpoenas for non-parties), taken under oath, 7 hrs/da, 10 max
ii) Spontaneous proceeding that allows for a mini-trial w/objections; oral depositions can be directed against anyone and rules of evidence won’t apply – very costly for deposer

iii) Depositions on written questions rarely asked for, usually for neutral deponents

3. 33: Interrogatories to parties: limited to 25 questions, usually for cost and burden-shifting purposes

i) Questions must be specific and limited

ii) Duty to respond even on knowledge that can reasonably be obtained – a duty to investigate

4. 34: Production for inspection and copying, inspection of property – must be pled with reasonable particularity
i) Delivery must be in the form and order as they are kept in the usual course of business

ii) Uncooperative parties will stonewall or dump or refuse to reveal smoking gun unless asked for

iii) Use 45 and subpoena for non-parties, but can be objected to in 45c3Aiii, iv

iv) E-discovery: duty to maintain information?  Sometimes appropriate to cost-shift (Zubulake)

5. 35: Physical/mental examinations of conditions in controversy and on showing of “good cause” (Schlagenhauf v. Holder: higher standard, only for party in controversy)

i) Requires motion (other devices only need notice); right to privacy is limited by being a party in court

ii) Perhaps violates Roe or the Rules Enabling Act

6. 36: Requests to admit to shape trial, self-executing, admitted as conclusive evidence unless denied/objected to
i) Includes statements of fact, of application of law to fact, and genuineness of documents

C. Work-Product Doctrine

1. 26b3: Qualified privilege of discovery limits material prepared for litigation of lawyers (Hickman v. Taylor: must show substantial need and hardship of getting information elsewhere)
i) Exceptions do not include mental processes or legal opinions/conclusions of lawyers

ii) Judge can take mixed discovery and decide/redact which is work-product & which deserves equal access

2. Witness testimonies only if unavailable: dangerous to rely on lawyers to testify about witnesses’ remarks

XI. Pre-trial Adjudication

A. Pre-trial Management
1. Cause of Action -> Decision to Sue -> Pleading -> Service -> Joinders -> Motions to Dismiss -> Discovery -> Summary Judgment

i) Bulk of litigation happens here at a high cost, everything sets up ability to move for summary judgment

2. 16: judge plays a large role in case management – result of §1407 MDL and Manual for Complex Litigation
i) Scheduling orders, pretrial conferences, settlement, shaping discovery

3. Parajudicials

i) 72,73: Magistrates can hear nondispositive matters, make recommendations on dispositive motions, and hear trials by consent; hold Article I status instead of Article III

ii) 53: Masters deal with special issues where they have expertise

B. Summary Judgment (56)

1. Introduction
i) Summary judgments can be granted in part

ii) 56 is a final verdict that requires appeal, 12b6 can be repled

iii) Same standard as directed verdict, but just decided pre-trial as opposed to post-trial

iv) Granted if Π’s case has no legal basis, reasonable jury would agree w/all motions, ironclad defense

v) Discretion to deny if evidence is not credible, mover bears burden of persuasion, gap in evidence, eyewitness based testimony instead of documentary
a) All inferences and questionable issues drawn in favor of non-moving party

2. Standard: if there is no genuine issue of material fact and movant is entitled to judgment as matter of law

i) Parties can use 56e,f affidavits to show that issues of fact still exist (Lundeen v. Cordner: Π has to prevent evidence to show that intervener’s witness is not reliable)
a) Inappropriate to grant summary judgment on inferences about facts, motives, intent and questions that turn exclusively on credibility of witnesses (Cross v. U.S.: prof. claimed all expenses were educational)
ii) Should not be granted if there are mixed issues of law and fact or if more discovery is possible

a) 56e only allows for facts that would be admissible as evidence, but doesn’t take effect until after movant fulfills burden of establishing absence of genuine issue (Adickes v. S.H. Kress & Co.: civil rights)

b) Burden of production may switch, but burden of persuasion stays on the moving party

iii) If movant does not carry burden of proof, they can ask for summary judgment on the pleadings w/o negating Π’s claims: a “prove-it” motion (Celotex Corp. v. Catrett)
a) Look at how high the burden of persuasion is (Anderson v. Liberty Lobby, Inc.) and judge can decide if a motive is plausible (Matsushita Electric Industrial Co. v. Zenith Radio Corp.)
XII. Trial
A. Right to Trial by Jury

1. Introduction

i) Problems: not representative, factual/legal issues too complex, protracted trials impact jurors’ lives

ii) 7th Amendment “preserves” federal jury trial for common law issues, not for issues of equity (38)

2. Law-equity Distinction

i) Historical clean-up rule: allow legal issues/remedies to be judge-decided if “center of gravity” was equity

ii) Merger of courts shouldn’t deprive Constitutional right of jury trial, instead separate issues of law out from issues of equity to maintain jury right (Beacon Theaters, Inc. v. Westover: Declaratory Judgment Act is statutory – not legal or equitable)
a) Equity should only be when legal remedies are inadequate (Dairy Queen v. Wood: “accounting” really means damages, historically equitable became legal issue)

1) But some things stay equitable like bankruptcy proceedings as Article I court (Katchen v. Landy)

b) Derivative suits, class actions are legal because of $ damages, regardless of equitable preliminary decisions on “right to sue” (Ross v. Bernhard: included footnote that legal v. equity test is pre-merger custom, remedy sought, *practical abilities/limitations of jury)
1) Conflict between In re Japanese Electronic and U.S. Financial Securities on last point of footnote

iii) Statutory rights to jury trial need to be something for an Article III court, involve $ damages, and have a common-law analogy (Curtis v. Loether: Title VIII housing discrimination case)

a) If $ damages are discretionary as in Title VII, not necessarily right to a jury trial

b) Focus on type of relief sought (Tull v. U.S.) since analogies are vague (Chauffers, Teamsters…)

c) Administrative panel can fact-find if public rights are implicated (Atlas Roofing Co. v. OSHA, not Granfinanciera v. Nordberg)

3. Judge-jury Distinction

i) Determine fact/law distinction by which is better able to decide on the issue (Markman v. Westview Instruments, Inc.: construction of term of art in patent claim is left to judge)

a) First look at historical precedent to determine distinction

b) Patent claim is more like statute than contract, which would be a meaning of fact (Dobson v. Masonite Corp.)

ii) Institutional factors: cost, capability; Psychological factors: higher damages, but lower chance to win

4. Jury characteristics

i) States vary on size, requirements of unanimity

ii) Verdicts: general (no details) v. special (49a: answer questions of fact only) v. general w/interrogatories (49b)
XIII. Post-trial Motions

A. Introduction

1. Jury-control mechanisms

i) motion to dismiss when no claim upon which relief can be granted (12b6), motion for judgment on the pleadings (12c), motion for judgment on opening statement, summary judgment (56), directed verdict for failure to show sufficient facts (50)

B. New Trial (59)
1. Determine if there was an error serious enough to warrant a new trial: admitting wrong evidence, excluding right evidence, mischarging the jury, lawyer mistakes

i) Jury error if they look at anything outside in-court testimony, under oath, subject to cross-examination

ii) Other jury errors: quotient verdict, apportioning damages, compromises, misconduct 
iii) Also new trial when judge decides verdict is against the clear weight of the evidence

a) Appellate judges have limited review since trial judge is in best position: abuse of discretion standard

2. Gives judge much power because it is not a final judgment and cannot be appealed, not just a filtration device

i) Allows judge to consider the credibility of the witnesses (no requirement of inferring against the movant)

3. Partial new trial allowed to isolate the flaw: perhaps just on damages, instead of liability

i) Limited to documentary cases for fear of infringing on right to jury; torts: liability and damages mixed

ii) Bifurcation allowed to split trial into liability, damages while preserving right to jury

4. Conditional new trial: additurs and remittiturs are civil action plea bargains when damages are “wrong”
i) Additur: Δ agrees to increase the damages amount to avoid a new trial
a) Not permitted in federal courts because of 7th Amendment violation (Dimick)

ii) Remittitur: Π aggress to a reduction in damages

C. Directed Verdict = Judgment as a Matter of Law (50a)

1. Summary judgment at trial that requires “bending over backwards” and inferences against the movant

i) Test if no reasonable jury could find for the non-moving party and ends the case

a) Other tests: scintilla of evidence or only look at non-movant’s evidence (stricter than general test)
2. Constitutionality is because judges at common law had the ability take cases away from the jury (Galloway v. United States)

D. Judgment Notwithstanding the Verdict = Renewed Motion for Judgment as a Matter of Law (50b, c)

1. Renewed directed verdict when judge has had time to review the evidence and the case should never have gone to a jury and the jury has done what no reasonable jury would do

i) More functional because a reversal of the motion will just reinstate the jury verdict instead of a new trial

ii) Same high standard as in directed verdict to draw inferences against the movant; also ends case

iii) Motion often combined with a new trial motion as well

2. Constitutionality hinges on a prior motion for a directed verdict because reexamining jury verdicts was not allowed at common law

E. Appeals
1. Final judgment before appeal in federal courts, some state courts allow more interlocutory appeals
2. Interlocutory appeal exceptions even in final judgment systems, but will add more time to the case

i) Multiple party/multiple claim cases when a specific party’s trial is over

ii) Extraordinary writs of mandamus, prohibition

a) Federal courts allow these on lack of jurisdictional issues

b) Appellate courts have discretion: class action certification, judicial efficiency

iii) Collateral orders do not involve merits of the case, but are important enough like judge disqualification

iv) Rulings on injunctions because of the wide-reaching consequences

v) Lower court can certify an important question and appellate court can use discretion

3. De novo review on law issues; manifest error for jury decisions of fact; clear error for judge decisions on fact
XIV. Former Adjudications

A. Introduction

1. Former adjudications do not have to be right, but take effect for signaling effect, judicial efficiency
2. Stare decisis has presumptive validity in future cases, but can be rejected

3. Preclusion requires bright line policy for it to have a preclusive effect, applying only to parties in litigation

i) A party gets one chance to litigate a claim or an issue, but it must get that one chance; disfavored use of law, so preclusion is waived if not raised early in the proceeding
B. Claim Preclusion/Res Judicata

1. Preclusion after litigating a cause of action and a final and valid adjudication has been given on the merits

i) A party cannot split a claim or a cause of action into parts; preclusion occurs if they could have litigated

2. Claim or cause of action = transaction and occurrence; acts as a compulsory joinder of claims
i) Defense preclusion does not apply unless Δ brings a cause of action, but Δ cannot split a defense to protect a future offensive cause of action: result of compulsory counterclaims
ii) Suing in state court does not preclude federal claims, but suing in federal precludes state claims subject to supplemental jurisdiction
3. Parties in the subsequent action must be the same as the first: allows for permissive joinder

4. 41b: adjudication on the merits, unless dismissal for lack of jurisdiction, improper venue, or failure to join (19)

i) 12b6 is unknown: courts allow for repleadings, but continual failure may be adjudication on the merits

ii) No requirement that claims have actually been litigated, so it includes failure to prosecute, defaults

C. Issue Preclusion/Collateral Estoppel

1. Prerequisites: Same issue, Actually litigated, Necessarily decided

i) Actual litigation doesn’t require joinder of claims, but could have effect in an entirely new context

a) Issues in an action that is decided on might not actually be litigated if merits point otherwise

ii) If jury can make decision based on two claims, then issue is not necessary to the decision

a) Issues are often not appealed by the winner or if there is no adversarial nature in 1st action

2. Mutuality of estoppel no longer exists: a third party can use collateral estoppel against an original party
i) Emphasis is on every party or privy to a party to have its day in court (Bernhardt v. Polygraphic Corp.)

ii) Non-mutual offensive collateral estoppel allows a third party to sue another one that has lost in a prior adjudication (Parklane Hosiery Co. v. Shore)

a) Third party must have joined the first action if it was easy to

b) Losing party must have had a full and fair opportunity to litigate the issue and actively done so

c) Losing party must have been able to foresee the third party action
